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Lady  Macbeth  :  Yet  here 's  a  spot. 

Doctor  :  Hark  !  She  speaks.    I  will  set  down  what 

comes  from  her. 
I/ADY  Macbeth  :  Out  damned  spot  !    Out  I  say  !  one,  two  : 
why  then  't  is  time  to  do  't. 
Hell  is  murky? 

Fie,  my  lord,  fie  !  a  soldier  and  afeard;? 
What  need  w^e  fear  who  knows  it,  when  none 
can  call  our  power  to  account  ? 

Macbeth.— Act  5,  Scene  i. 
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The  letter  to  Mr.  Choate,  here  submitted  to  the 
public  in  a  pamphlet  form,  first  appeared  in  the  New- 
York  Sun  on  the  19th  of  July,  1903,  with  the  follow- 
ing editorial  introduction  : 

Mr.  Bigelow  Reminds  Mr.  Choate  of  i8jj. 

We  need  not  invite  attention  to  the  remarkable  article 
in  which  Mr,  John  Bigelow  discusses  for  the  benefit 
of  Ambassador  Choate  and  everybody  else  the  relation 
of  the  Supreme  Court  to  the  Electoral  Commission  of 
1877  and  the  momentous  decision  which  Mr.  fustice 
Bradley  s  vote  determined. 

It  is  twenty-six  years  since  that  extra-constitutional 
tribunal  excluded  Mr.  Tilden  from  the  office  to  which 
a  great  part  of  the  people  of  the  United  States  then  be- 
lieved that  he  had  been  legally  elected.  The  passions 
of  the  controversy  have  passed  into  history^  but  the  con- 
stitutional principles  are  the  same  as  they  were  a  quar- 
ter of  a  century  ago,  and  Mr.  Bigelow  shows  that  they 
make  as  interesting  a  subject  as  ever. 

If  there  has  been  any  change  in  personal  convictions 
respecting  the  event,  is  it  not  in  the  direction  which 
Mr.  Bigelow,  in  speaking  of  the  great  wrong  done  to 
his  friend  in  the  nafne  of  political  expediency,  indicates 
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so  vigorously  in  his  remark  to  Mr.  Choatef  ''  1/  any 
one''  he  says,  ''were  to  prof  ess  a  belief  at  this  day  that 
Hayes  was  constitutionally  elected,  I  venture  to  doubt 
whether  you  would  think  that  mans  na'}ne  worthy  of 
being  cited  as  an  authority  for  such  an  opinion  in  any 
court  of  justice  or  in  any  public  a.ssembly.'' 


The  Supreme  Court  in  1877 

and 

The  Honorable  Joseph  H.  Choate 

Steamer  Savoie,  \ 
June  27,  1903.  f 

My  Dear  Mr.  Choate  :  The  day  before  I  em- 
barked on  the  steamer  which  Is  now  trying  to  take  me 
back  to  my  native  land,  a  friend  handed  me  a  copy  of 
the  Noj^th  American  Review  for  June  to  beguile  the 
tedium  of  my  voyage.  You  will  not  be  surprised 
that  the  last  article  in  the  number,  bearing  your  signa- 
ture, was  the  first  to  engage  my  attention.  I  was  de- 
lighted with  it.  I  had  never  seen  the  merits  of  our 
Supreme  Court  of  judicature  as  a  part  of  our  govern- 
mental system  presented  so  fully,  so  clearly  and  so 
convincingly  before.  Nor  had  I  ever  pictured  it  in 
my  imagination,  though  a  member  of  its  bar,  as  the 
superb  monument  of  the  genius  of  its  framers,  which, 
as  you  present  it,  it  appears  to  be.  One  hears  so 
much  in  these  days  of  the  defects  of  our  public  insti- 
tutions and  of  the  men  who  manage  them,  that  such 
a  capable  and  authoritative  championship  of  at  least 

3 


4  The  Supreme  Court 

one  leg  of  the  organic  tripod  upon  which  our  govern- 
mental system  rests  is  an  example  which,  I  sincerely 
hope  and  believe,  will  not  be  lost  upon  the  country. 

Since,  however,  as  the  poets  tell  us,  Apollo  did  not 
keep  his  bow  always  bent,  and  as  no  one  but  the  Pope 
is  supposed  to  be  infallible,  you  will  not  think  it  pre- 
suming in  an  old  friend  if,  before  your  admirable  paper 
takes  its  place  in  the  canon  of  our  Constitutional  exe- 
gesis, whither  sooner  or  later  it  is  sure  to  gravitate,  I 
call  your  attention  to  two  or  three  statements  made 
by  you  which  without  some  dclairage  may  be  found  by 
the  historical  student  of  future  generations  a  little 
obscure  and  a  possible  provocation  to  unpleasant 
controversy. 

You  remind  your  readers  that  by  the  Tenth  Amend- 
ment of  our  Constitution  it  was  expressly  provided 
that  the  powers  not  delegated  to  the  United  States 
by  that  instrument  nor  prohibited  by  the  States  are 
reserved  to  the  States  respectively  or  to  the  people. 

You  subsequently  and  very  justly  add  that,  "  the 
Constitution  and  each  of  its  provisions  is  supreme 
over  President,  Congress,  Courts  and  States,"  and 
"  the  Supreme  Court  is  the  final  judge  of  the  validity 
of  all  laws  passed  by  Congress  or  by  the  legislators  of 
each  of  the  forty-five  States  when  brought  to  the  test 
of  the  Constitution  of  the  United  States,  and  of  the 
legality  of  all  official  acts  when  brought  to  the  same 
test." 

Now  it  so  happened  that  in  the  centennial  anni- 
versary year  of  our  national  existence,  a.d.  1876,  an 
election  for  President  was  held,  and  two  of  the  promi- 
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nent  candidates  for  that  office  were  Samuel  J.  Tilden, 
the  choice  of  the  Democratic  party,  and  Rutherford 
B.  Hayes,  the  choice  of  the  Republican  party. 

When  the  time  came  for  counting  the  votes  of  the 
electors  it  was  found  that  the  Senate,  a  majority 
of  whom  were  Republicans,  could  not  agree  with  the 
House  of  Representatives,  a  majority  of  whom  were 
Democrats,  as  to  the  number  of  votes  cast  for  the 
respective  candidates. 

The  possibility  of  such  a  difference  had  not  been 
overlooked  by  the  founders  of  our  Constitution,  and 
accordingly  by  the  following  clause  of  its  Twelfth 
Article  it  was  made  the  duty  of  the  House  of  Repre- 
sentatives to  choose  the  President  in  the  following 
terms  : 

"  The  person  having  the  greatest  number  of  votes  for  President 
shall  be  the  President  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed;  and  if  no  person  have  such 
majority,  then  from  the  persons  having  the  highest  numbers,  not 
exceeding  three  on  the  list  of  those  voted  for  as  President,  the 
House  of  Representatives  shall  choose  immediately  by  ballot  the 
President.  .  .  .  And,  if  the  House  of  Representatives  shall 
not  choose  a  President,  whenever  the  right  to  choice  shall  de- 
volve upon  them,  before  the  4th  day  of  March  next  following, 
then  the  Vice-President  shall  act  as  President,  as  in  the  case  of 
the  death  or  other  Constitutional  disability  of  the  President." 

The  mode  of  selecting  the  President  in  the  emer- 
gency presented  by  the  disagreement  of  the  upper 
and  lower  house  of  Congress  in  1877  is  here  shown  to 
be  a  very  simple  one  and  is  stated  in  terms  which  it 
would  not  be  possible  to  make  more  explicit. 
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Now,  what  happened  ?  Regardless  of  this  Consti- 
tutional provision,  a  commission  of  fifteen  was  created 
by  an  act  of  Congress  and  signed  by  President  Grant, 
charged  with  the  duty  of  counting  the  electoral  votes. 
For  this  commission  the  act  provided  for  and  named 
three  Republicans  and  two  Democrats  taken  from 
the  Senate ;  three  Democrats  and  two  Republicans 
from  the  House  of  Representatives;  five  Judges 
from  the  Supreme  Court — a  majority  of  the  court,  be 
it  observed  ;  two  of  these  Democrats  and  two  Repub- 
licans named  in  the  act  creating  the  tribunal,  and  the 
fifth  to  be  chosen  by  these  four.  He  also  was  a  Re- 
publican. This  tribunal,  consisting  of  seven  Demo- 
crats and  eight  Republicans,  their  political  relations, 
with  one  exception,  officially  recognized,  was  thus 
created  and  vested  with  such  power  as  Congress  could 
confer,  to  supersede  the  provisions  of  the  Twelfth  Ar- 
ticle of  the  Constitution  ;  to  usurp  the  power  vested 
exclusively  in  the  lower  house  of  Congress  ;  to  impose 
upon  the  people  a  Chief  Magistrate,  by  a  process 
unknown  alike  to  the  Constitution,  the  traditions 
and  the  spirit  of  our  institutions. 

Now  I  would  ask  you  as  one  of  the  most  eminent 
jurists  whose  voices  have  ever  been  heard  in  the 
Supreme  Court,  where,  when  and  how  that  tribunal 
or  any  of  its  members  ever  acquired  the  right  to  par- 
ticipate in  the  deliberations  of  this  commission,  and  by 
what  authority,  sacred  or  profane,  it  cooperated  with 
the  Members  of  Congress  not  only  in  the  deliberate 
neglect,  but  in  the  deliberate  violation,  of  their  Consti- 
tutional duty  ? 
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You  tell  us  very  correctly  that 

"  the  Supreme  Court  has  original  jurisdiction  only  in  cases  affect- 
ing Ambassadors,  public  Ministers  and  Consuls,  and  in  those  in 
which  a  State  shall  be  a  party.  In  all  other  matters  the  juris- 
diction of  the  Supreme  Court  is  only  appellate.  The  judicial 
power  extends  only  to  cases  as  they  arise  between  party  and 
party,  and  as  they  come  to  it  mostly  by  appeal  from  the  inferior 
Federal  Courts  and  by  writ  of  error  to  the  State  courts." 

You  will  not  pretend,  I  am  sure,  that  the  right  of 
the  Supreme  Court  to  meddle  with  the  counting  of 
the  electoral  votes  for  the  Presidency  comes  under 
either  of  these  categories. 

You  admit  that 

"  the  courts  of  the  United  States  exercise  no  supervision  over,  or 
interference  with,  the  President  or  Congress  or  the  Legislatures 
of  the  States.  They  have  no  jurisdiction  to  pronounce  any  stat- 
ute, either  of  a  State  or  of  the  United  States,  void  because  ir- 
reconcilable with  the  Constitution,  except  as  they  are  called  upon 
to  adjudge  the  legal  rights  of  litigants  in  actual  controversies. 
They  simply  pass  upon  the  rights  of  parties  as  they  come  before 
them.  The  Supreme  Court  will  perform  no  duties  except  judicial 
duties." 

Was  counting  the  Presidential  vote  any  more  than 
the  counting  of  the  votes  received  by  a  Member  of 
Congress  or  an  Alderman  a  judicial  duty  coming  be- 
fore this  court  while  sitting  in  foro  justiticE  ?  Were 
its  members  exercising  no  "  interference  with  the 
President  or  Congress  "  when  they  cooperated  in  giv- 
ing the  casting  vote  which  invested  with  the  dignity 
and  responsibilities   of   the   Presidency    one    of    the 
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candidates  whom  few  at  this  day  beHeve  to  have 
been  elected  by  the  people  ? 

If  any  one  were  to  profess  a  belief  at  this  day  that 
Hayes  was  Constitutionally  elected,  I  venture  to  doubt 
whether  you  would  think  that  man's  name  worthy  of 
being  cited  as  an  authority  for  such  an  opinion  in  any 
court  of  justice  or  in  any  public  assembly. 

You  tell  us  also  that  the  "  Federal  judiciary  has 
steadily  refrained  from  exercising  any  political  power 
which  belongs  exclusively  to  Congress  and  the  Presi- 
dent, and  so  it  has  been  brought  into  no  collision 
with  the  other  departments.  It  will  not  even  in- 
dulge in  discussions  or  express  opinions  upon  purely 
political  questions,"  and  you  quote  with  approval  its 
refusal  to  comply  with  a  request  by  President  Wash- 
ington for  the  opinions  of  the  judges  on  the  con- 
struction of  the  treaty  with  France  of  1778,  and  a 
similar  refusal  to  consider  and  pass  upon  certain  pen- 
sion claims  on  the  ground  that  the  power  proposed 
to  be  exercised  was  ''not  a  judicial  power  within  the 
meaning  of  the  Constitution^ 

Was  the  power  which  the  8  by  7  tribunal  was  in- 
tended to  exercise  a  judicial  power  ?  If  so,  by  whom 
or  by  what  instrument  was  that  conferred  ?  Certainly 
not  by  the  Constitution.  And  no  such  judicial  power 
could  exist  outside  of  the  Constitution.  Nay,  were 
not  the  members  of  the  8  by  7  tribunal  appointed  for 
no  other  purpose  than  to  exercise  political  power  ;  to 
express  opinions  upon  purely  political  questions  ? 
Were  they  selected  for  any  other  purpose  but  to  help 
count  the  electoral  votes  of  each  of  the  several  States 
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of  the  Union  and  designate  the  candidate  who  had 
the  requisite  majority  or  plurality  ?  What  are  politi- 
cal powers  if  those  are  not  ?  Why  was  each  of  the 
members  of  the  tribunal,  even  the  five  from  the  Su- 
preme Court,  selected,  and  four  of  them  at  least,  offi- 
cially branded  by  Congress  as  partisans,  if  they  were 
not  expected  to  exert  political  power  ? 

Mr.  Justice  Bradley  of  New  Jersey,  the  tertium 
quid  selected  by  the  two  Republican  and  two  Demo- 
cratic members  to  constitute  the  fifth  of  the  judicial 
quota  of  members  of  the  electoral  tribunal,  in  deliver- 
ing his  opinion  in  support  of  the  Republican  count  of 
the  Presidential  electors  in  the  contested  States  on 
the  9th  of  February,  1877,  said  : 

"  I  assume  that  the  powers  of  the  commission  are  precisely 
those  and  no  other  which  the  two  houses  of  Congress  possess  in 
the  matter  submitted  to  our  consideration."  ' 

It  was  in  this,  the  very  first  paragraph  of  his  apo- 
logia commissionis,  that,  in  the  language  of  Uncle 
Remus,  be  it  reverently  said,  the  learned  Justice 
"dropped  his  molasses  jug."  From  the  moment  it 
transpired  that  the  two  houses  could  not  agree  upon 
a  candidate  having  a  majority  of  the  electoral  votes, 
the  two  joint  houses  of  Congress  ceased  to  have  any 
jurisdiction  over  the  question  or  to  have  any  powers  to 
confer  upon  this  or  any  other  tribunal  to  meddle  with 
the  selection  of  a  President.    They,  as  a  Constitutional 

^Miscellaneous  Writings  of  the  late  Hon.  Joseph  Bradley,  Associate  yustice 
of  the  Supreme  Court  of  the  United  States,  with  a  sketch  of  his  life  by  his  son, 
Charles  Bradley,  A.M.,  and  a  review  of  his  judicial  record  by  William  Draper 
Lewis,  etc.,  Newark,  N.  J.,  p.  i66. 
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corporation  for  the  selection  of  President,  were  abso- 
lutely//m^^^^j  officii.  "  If,"  says  the  Constitution,  "  no 
person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers  not  exceeding  three  on 
the  list  of  those  voted  for  as  President,  the  House  of 
Representatives  shall  choose  immediately  by  ballot 
the  President^  When  Justice  Bradley's  tribunal  met, 
the  two  houses  of  Cono-ress  had  no  more  to  do  in 
joint  ballot,  with  the  election  of  the  President  of  the 
United  States  than  with  the  election  of  a  successor  to 
Leo  XIII.  Nay,  the  lower  house  of  Congress  was 
already  vested  with  a  power  much  larger  than  was 
ever  enjoyed  by  the  joint  body.  It  might  under  pos- 
sible circumstances  have  set  aside  both  the  candidates 
whose  majority  they  had  been  quarrelling  over,  and 
thus  have  exercised  a  power  which  the  Constitution 
had  never  given  to  the  two  houses.  The  electoral 
tribunal  was  here  depriving  the  popular  branch  of  the 
government  of  a  privilege  expressly  guaranteed  to  it 
by  the  Constitution;  was  usurping  a  function  and  as- 
suming responsibilities  which  Congress  could  neither 
be  divested  of  nor  could  alienate  ;  a  power  and  re- 
sponsibilities which  might  have  been  exercised  in  a 
way  seriously  to  disappoint  many  people,  but  not  so 
many  as  were  disappointed  by  the  election  of  Hayes. 
In  any  event  the  nation  would  not  have  been  humili- 
ated by  a  deliberate  and  vicious  violation  of  our 
fundamental  law  b}^  those  who  had  sworn  to  obey 
and  defend  it. 

I  have  given  the  first  sentence  of  the  learned  Judge's 
opinion  in  the  Electoral  Commission  cases  ;  now  I  will 
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do  him  the  justice  also  to  quote  the  last  sentence  of 
his  opinion  in  the  Oregon  case  : 

"  Broad  and  general  views,  when  entirely  sound  and  clearly 
applicable,  are  undoubtedly  to  be  preferred,  but  it  is  extremely 
easy  to  adopt  broad  and  general  views  that  will,  if  adhered  to, 
carry  us  into  regions  of  error  and  absurdity.  The  only  rule  that 
is  always  and  under  all  circumstances  reliable,  is  to  ascertain  at  what- 
ever cost  and  pains,  the  true  and  exact  coni?nands  of  the  Constitution 
and  the  laws,  and  implicitly  to  obey  them."  ' 

It  is  not  the  least  curious  nor  the  least  serious  fea- 
ture of  the  Judge's  several  opinions  in  these  cases  that 
in  no  single  instance  does  he  refer  to  the  Constitu- 
tional mode  of  electing  the  President  in  an  emergency 
like  that  in  which  he  allowed  himself  to  serve  as  the 
fifth  wheel  of  the  Supreme  Court  coach.  Like  his  late 
colleagues, 

Knowing  the  right,  he  did  the  right  eschew; 
Knowing  the  wrong,  he  did  the  wrong  pursue. 

Some  light,  however,  has  been  thrown  upon  the 
probable  motives  of  his  silence  upon  this  subject,  with 
which  the  public  is  not  likely  to  be  generally  familiar. 
In  the  sketch  of  Justice  Bradley's  life,  already  cited, 
his  son,  Mr.  Charles  Bradley,  thus  speaks  of  his 
father's  connection  with  the  Electoral  Commission  : 

"  Having  attended  the  Columbian  law  school  in  Washington, 
during  the  winter  of  1876  and  1877,  I  was  fully  aware  of  the  sup- 
pressed excitement  which  pervaded  all  classes,  and  when  finally 
my  father  was  chosen  to  complete  the  organization  of  the  com- 
mission, he,  as  well  as  all  of  his  family,  keenly  regretted  that  the 
lot  had  fallen  to  him,  thereby  becoming  (unjustly),  in  a  sense, 

'  Miscellaneous  Writings  of  ike  late  Hon.  foseph  P.  Bradley,  p.  209. 
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the  final  arbiter.  I  say  unjustly,  because  he  was  by  belief,  by  as- 
sociation, by  past  history,  as  staunch  a  Republican  as  any  of  those 
members  of  the  commission  who  were  deliberately  selected  by 
reason  of  their  known  political  predilections.  And  yet,  he  alone 
was  expected  to  sink  all  political  bias  and  act  the  judge  merely. 
He  realized  fully  the  delicate  position  he  occupied,  and  foresaw 
that  whatever  course  he  took  would  subject  him  to  criticism. 
But  that  he  would  be  assailed  with  all  the  venom  of  a  serpent, 
that  he  would  be  charged  openly  with  corruption,  that  he  would 
be  threatened  with  bodily  injury,  aye,  even  to  the  taking  of  his 
life  —  this  he  did  not  foresee  nor  believe  possible.  And  yet  such 
was  the  case.  As  the  proceedings  of  the  commission  advanced 
and  the  probable  outcome  was  seen,  the  fury  of  the  Democratic 
press,  led  by  that  scorpion  of  journalism,  The  New  York  Sun, 
knew  no  bounds. 

"And  this  continued  vilification  soon  affected  the  excitable 
minds  of  irresponsible  individuals,  until  he  was  inundated  by  a 
flood  of  vulgar  and  threatening  communications  which  would 
have  unnerved  a  less  brave  and  courageous  man.  He  soon 
ceased  either  to  read  the  press  or  his  mail  and  absolutely  declined 
to  see  or  converse  with  the  horde  of  callers  at  his  house.  As  a 
matter  of  fact,  he  was  practically  a  hermit  from  the  hour  he  left 
the  sittings  of  the  commission  one  day  until  it  met  the  next,  even 
his  family  seeing  him  only  at  meals.  *  *  *  That  he  exhibited 
a  courage  not  surpassed  by  any  battlefield  hero  can  only  be  ap- 
preciated by  those  who  knew  personally  the  bitterness  of  the 
time.  That  the  threats  against  his  life  were  not  idle,  and  that 
the  anxiety  of  his  family  for  his  personal  safety  was  not  exagger- 
ated, became  evident  when  we  found  that  detectives,  without 
solicitation  or  his  knowledge,  had  been  detailed  by  the  then 
Secretary  of  the  Navy  to  guard  his  house  and  his  person.  Fear- 
less in  the  execution  of  the  trust  reposed  in  him,  he  had  the 
satisfaction  of  living  long  enough  to  see  his  conduct  approved  by 
all  fair-minded  men  and  receive  the  sanction  of  popular  opinion 
in  the  condemnation  of  Mr.  Tilden's  '  cipher  despatch '  methods 
and  that  gentleman's  permanent  retirement  to  private  life.  But 
among  the  many  evidences  of  indorsement  received  by  him  from 
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all  over  the  country,  none  appealed  to  him  more  than  a  testi- 
monial of  confidence  and  approval  tendered  him  by  the  leading- 
professional  and  business  men  of  his  old  home  —  Newark,  N.  J." 

Here  we  have  as  good  as  the  best  authority  for 
saying  that  Justice  Bradley  was  put  on  this  commis- 
sion as  its  final  arbiter  "unjustly."  Why  unjustly? 
Because,  says  his  son,  he  was  presented  and  advocated 
as  a  non-partisan,  whereas  he  was  "by  belief,  by  as- 
sociation, by  past  history,  as  staunch  a  Republican  as 
any  of  those  members  of  the  commission  who  were 
deliberately  selected  by  reason  of  their  known  politi- 
cal predilections." 

The  engineers  who  contrived  this  tribunal,  it  seems, 
knew  when  Judge  Bradley  consented  to  act  on  it  that 
its  deliberations  were  to  be  a  mere  formality  and  that 
Hayes  was  already  practically  "  counted  in,"  whatever 
the  number  of  his  popular  votes.  His  son  rightly 
says  that  his  father  was  unjustly  made  the  final 
arbiter  on  this  commission,  because  he  was  as  staunch 
a  Republican  as  Morton  of  Indiana,  as  Garfield  of 
Ohio  or  as  Hoar  of  Massachusetts. 

That  Mr.  Charles  Bradley  does  not  exaggerate  the 
partisan  proclivities  of  his  parent  is  further  disclosed 
in  his  expression  of  the  Judge's  "satisfaction  at  living 
long  enough  to  see  his  conduct  approved  by  all  fair- 
minded  men  and  receive  the  sanction  of  popular 
opinion  in  the  condemnation  of  Mr.  Tilden's  cipher 
despatch  methods  and  that  gentleman's  permanent 
retirement  to  private  life." 

When,  where  or  how  Mr.  Tilden's  "  cipher  de- 
spatch," or  any  other  Tilden  method,  received  popular 
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condemnation  from  any  but  those  who,  with  wolfish 
instincts,  were  bent  upon  breaking  burglariously  into 
the  White  House  in  flagrant  violation  of  the  Constitu- 
tion, history  has  preserved  no  intimation,  except  in 
the  filial  prelection  of  Mr.  Charles  Bradley,  a  revela- 
tion which  would  probably  never  have  seen  the  light 
had  his  father  been  where  he  could  have  prevented 
it.  In  the  interests  of  history,  however,  it  is  fortunate 
to  have  this  incontestible  evidence  that  the  Justice 
was  unjustly  selected,  by  reason  of  his  known  political 
predilections,  to  serve  as  the  final  arbiter  on  a  com- 
mission where  it  was  taken  for  granted,  and  correctly, 
that  the  remaining  fourteen  members  were  certain 
to  vote  also  according  to  their  political  predilections 
and  that  the  responsibility  for  deciding  who  should 
be  President  would  devolve  exclusively  upon  the 
fifteenth. 

But  who  so  much  as  the  Judge  himself  was  re- 
sponsible for  this  injustice?  Nobody  knew  better 
than  he  that  he  was  not  what  the  public  had  a  right 
to  presume  he  was  selected  to  be,  an  impartial  arbiter, 
whose  only  rule  was  "  always  and  under  all  circum- 
stances to  ascertain,  at  whatever  cost  of  care  and 
pains,  the  true  and  exact  commands  of  the  Constitu- 
tion and  the  laws,  and  implicitly  obey  them." 

If  he  was  not  prepared  to  act  upon  the  rule  which 
he  laid  down  for  himself  and  colleagues  so  emphatic- 
ally in  the  Oregon  case,  he  had  nothing  to  do  but  to 
decline  it.  There  was  no  reason  why  he  or  his  family 
should  have  grieved  many  minutes,  or  at  all,  indeed, 
that  the  lot  had  fallen  upon  him. 
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Justice  Davis  of  Illinois,  perhaps  at  the  time  the 
most  influential  member  of  the  Supreme  Court  and  a 
Democrat,  was  proposed  for  this  place  as  a  bait  for 
Democratic  gudgeons,  but  his  family  never  had  to 
grieve  that  such  a  lot  had  fallen  upon  him.  He  was 
never  obliged  to  cease  reading  his  newspaper,  to  de- 
cline seeing  the  horde  of  callers  at  his  house,  nor 
prevented  from  seeing  his  family  except  at  their 
meals,  neither  did  the  Secretary  of  the  Navy  have 
to  send  by  stealth,  detectives  to  guard  his  house  and 
person,  and  for  the  simple  reason  that  he  could  not 
be  persuaded,  beguiled  nor  forced  to  accept  a  posi- 
tion which  would  have  compelled  him  to  violate  the 
oath  he  took  on  assuming  his  judicial  robes.^ 

I  hope  I  am  not  uncharitable  in  expressing  a  doubt 
whether  Judge  Bradley  grieved  so  much  that  this  un- 
just lot  had  fallen  to  him,  as  later  at  some  of  the 
consequences  of  accepting  it,  to  which  his  son  so  piti- 
fully refers  in  the  passage  already  cited.  His  satis- 
faction at  the  part  he  played  in  securing  Mr.  Tilden's 
permanent  retirement  to  private  life  had  no  doubt  its 
share  in  reconciling  him  to  responsibilities  from  which 
it  would  have  been  so  easy  to  relieve  himself. 

These  were  not  all  the  advantages,  however,  which 
the  learned  Judge  appears  to  have  expected  from 
this  appointment.  Three  days  after  Mr.  Hayes  was 
inaugurated,  some  fifty  or  sixty  of  Judge  Bradley's 
friends  and  neighbors  in  Newark  signed  and  sent  him 

'  The  surviving  engineers  of  this  Presidential  Incubator  may  be  able  to  ex- 
plain why  the  Republicans  helped  a  Democratic  minority  in  the  Illinois  Legis- 
lature to  elect  Judge  Davis  to  the  United  States  Senate  just  as  the  Electoral 
Commission  bill  was  about  to  be  signed  by  President  Grant. 
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a  letter,  the  object  of  which  seemed  to  be  to  let  him 
know  that  whatever  his  countrymen  generally  might 
think  of  the  Electoral  Commission,  of  which  he  had 
been  the  practical  incarnation,  they,  his  friends  and 
neighbors  in  Newark,  were  determined  to  stand  by 
him.  It  has  not  often  happened — I  do  not  know  that 
it  has  ever  happened  before — that  any  Justice  of  the 
Supreme  Court  of  the  United  States  has  been  sup- 
posed to  need  a  certificate  of  character  from  his 
neighbors  or  has  been  capable  of  deriving  any  com- 
fort from  this  kind  of  approval  of  his  mode  of  dealing 
with  any  of  the  business  which  came  officially  before 
him  ;  though,  of  course,  such  a  letter  would  hardly 
have  been  written,  subscribed  and  sent  if  any  doubt 
had  been  entertained  of  its  being  welcome. 

I  refer  to  this  letter,  however,  simply  for  a  single 
paragraph,  in  which  the  Judge  is  credited  with  having 
been  animated  by  motives  of  action  which  help  to 
show  how  very  far,  in  the  opinion  of  his  friends  and 
neighbors,  he  was  from  being  that  symbol  of  justice 
with  one  weight  and  one  measure  for  which  he  al- 
lowed himself  to  be  imposed  upon  the  commission. 
It  says : 

"  We  are  aware  that  in  your  action  you  have  incurred  virulent 
partisan  censure.  The  road  to  fictitious  greatness,  to  pretence 
instead  of  reality,  lay  in  the  other  direction.  The  trial  must 
have  been  severe,  as  the  temptations  you  avoided  and  the  diffi- 
culties in  your  path  were  great;  we  the  more  congratulate  our- 
selves that  Newark  and  New  Jersey,  in  the  persons  of  yourself 
and  Senator  Frelinghuysen,  have  had  so  large  and  noble  an  office 
in  the  adjustment  of  a  controversy  so  solemn  as  that  of  the  right 
of  a  State  to  vote  for  the  Presidency  by  its  own  methods  and 
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independent  of  the  dictation  and  surveillance  of  Congress.  The 
iendeficy  of  the  House  of  Representatives  to  usurp  judicial  and  execu- 
tive functions  is  a  danger  far  greater  than  any  mere  change  of  party 
rule." 

It  would  seem  from  this  letter  to  have  been  quite 
the  accepted  view  in  the  Judge's  domestic  and  social 
circle  that  he  deliberately  entered  the  commission  in 
sheep's  clothing  to  rid  the  Republican  party  of  a 
clause  of  the  Constitution  and  that  he  seated  himself 
there  like  Juno  cross-legged  to  prevent  the  birth  of 
the  Hercules  that  was  to  cleanse  the  Augean  stable 
at  Washington  and  rid  its  departments  of  the  "gor- 
gons,  hydras  and  chimeras  dire  "  which  had  become 
the  terrors  of  the  nation  under  Grant's  administra- 
tion. 

In  spite  of  his  professions  of  the  sacredness  of  the 
Constitution  "  always  and  under  all  circumstances," 
he  seems  to  have  estimated  the  one  he  had  sworn  to 
obey  very  much  as  Voltaire  estimated  good  resolu- 
tions, as  only  made  to  be  broken, — at  least  where  the 
interests  of  the  Republican  party  were  at  stake.  He 
reasoned  like  Pope's  Wife  of  Bath — 

With  handsome  garters  at  your  knees 
Who  cares  what  a  fellow  sees  ? 

I  regret  that  the  pertness  of  Judge  Bradley's  son 
in  presuming  to  defend  his  father's  conduct  in  de- 
scending from  the  bench  of  the  Supreme  Court  to 
serve  on  the  Electoral  Commission  by  assailing  Mr, 
Tilden  should  have  made  this  criticism  of  the  father's 
conduct  not  only  a  matter  of  justice,  but  of  duty  to 
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the  memory  of  one  of  the  most  justly  eminent  states- 
men this  country  has  yet  produced. 

Patriotism  has  perhaps  no  stronger  claim  upon  any 
citizen  than  that  he  should  duly  appreciate,  protect 
and  defend  the  Constitution  under  which  he  lives 
and  the  rulers  who  are  invested  with  its  power,  so  far 
as  and  wherever  and  whenever  they  deserve  or  need 
defence  and  protection  ;  and  for  that  reason  I  was 
gratified  with  the  admirable  portrait  you  have  made 
of  an  ideal  court  of  justice.  But  you  need  hardly 
be  told,  Mr.  Choate,  that  as  much  evil  may  be  done 
by  exaggerating  the  merits  and  strength  and  useful- 
ness of  an  institution  or  a  public  policy  as  by  under- 
rating them.  The  mason  who  is  about  to  mount  a 
ladder  with  a  load  of  brick  on  his  shoulders  does  not 
wish  to  be  told  that  the  runo-s  he  is  to  mount  on  are 
abundantly  strong  to  support  him,  if  they  are  not. 

I  do  not  suppose  that  you  ever  believed  that  Mr. 
Hayes  received  a  majority  of  the  popular  vote  of  the 
United  States  in  1876,  or  that  the  electoral  vote  of 
that  year  was  ever  Constitutionally  counted.  Nor  do 
I  believe  that  any  one  who  thinks  he  can  politically 
afford  to  doubt,  still  doubts,  if  he  ever  doubted,  that 
Mr.  Tilden  was  the  choice  of  the  nation  for  the  office 
which  was  given  to  Mr.  Hayes. 

You,  or  rather  some  friend  of  yours  not  so  good  a 
lawyer,  may  say  for  you  that  the  five  gentlemen  taken 
from  the  bench  of  the  Supreme  Court  for  this  com- 
mission did  not  constitute  or  represent  the  Supreme 
Court ;  that  they  were  but  so  many  individuals  chosen 
for  their  learning  and  judicial  experience.      Unfortu- 
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nately  for  this  theory  the  judges  selected  constituted 
not  merely  a  fraction  but  a  majority  of  the  Supreme 
Court, — a  majority  large  enough,  when  sitting  in  banc, 
to  decide  any  question  that  could  come  before  it, 
and  as  large  a  majority  as  Mr.  Hayes  had  on  any 
one  of  the  hundreds  of  votes  in  the  commission  that 
finally  made  him  President. 

But  it  is  not  here  so  much  a  question  of  the  great 
fraud  of  which  our  people  were  the  victims,  as 
whether  the  Supreme  Court  was  so  innocent  of  any 
participation  in  that  fraud  as  your  silence  upon  the 
subject  might  lead  your  English  audience  and  some  of 
your  American  readers  to  suppose.  If  innocent,  does 
not  your  exegesis  require  a  little  elaboration  on  that 
point — if  not  innocent,  then  a  serious  modification  ? 

Twenty-six  years  have  elapsed  since  this  violation 
of  the  Constitution  was  perpetrated.  During  that 
period  more  than  half  the  people  then  living  have 
gone  to  their  account,  and  a  considerably  larger  pro- 
portion of  those  who  fancied  themselves  to  be  bene- 
ficiaries of  that  crime  are  gone  with  them — time  enough 
for  the  baser  passions  in  which  it  was  conceived  and 
which  it  gratified,  to  subside  to  the  temperature  of 
reason  and  justice.  Is  it  proper  or  wise  that  such  a 
reproach  upon  the  character  of  the  party  with  which 
your  name  has  always  been  so  honorably  associated — 
a  party  whose  record  glows  with  some  of  the  most 
lustrous  memorials  of  our  own  or  indeed  of  any  na- 
tion's history — that  such  a  reproach  should  go  unchal- 
lenged as  if  condoned,  and  should  be  informally 
incorporated  into  and  assimilated   as   a  part   of   the 
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enduring  history  of  the  Republican  party?  If  not, 
to  whom  if  not  to  you,  and  such  as  you,  must  its 
honorable  members  look  for  its  purgation  ? 

But  I  am  now  pleading  with  you  in  behalf  of  a  far 
greater  national  interest  than  the  character  of  any 
transient  party  organization.  Is  this  frailty  of  our 
Supreme  Court  of  Judicature,  which  in  cases  of  dis- 
pute is  to  determine  the  legal  rights  of  forty-five  sov- 
ereign States  and  eighty-odd  millions  of  inhabitants, 
to  be  winked  at  in  scecula  sceculorum  f  Is  no  one  of 
its  members  to  be  told  to  go  and  sin  no  more  ?  Is  its 
waywardness  in  1877  to  be  accepted  as  a  tradition 
of  that  court  and  in  due  time  frozen  into  a  judicial 
precedent,  and  whenever  at  the  session  of  Congress 
following  a  popular  Presidential  election  there  hap- 
pens to  be  a  majority  in  the  lower  House  opposed 
to  the  Administration  and  a  Senate  favorable  to  the 
Administration — a  situation  which  may  occur  before 
any  of  us  are  two  years  older — that  then  all  the 
friends  of  the  Administration  will  need  to  do  to  per- 
petuate their  power  will  be  to  have  the  Senate  dis- 
agree with  the  House  in  their  count  of  the  electoral 
vote,  create  another  Presidential  counting  machine 
like  that  of  1877  and,  with  the  connivance  of  the  Su- 
preme Court,  count  in  the  Administration  candidate 
without  reference  to  the  popular  vote  ? 

If  so,  there  is  no  reason  for  supposing  there  will 
often,  if  ever,  be  more  difficulty  in  defrauding  the 
people  of  their  choice  of  President  than  there  was  in 
1877.  It  has  rarely  happened  that  any  candidate  for 
the  Presidency  has  had  the  majority  of  264,300  votes 
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over  his  rival,  as  Mr.  Tilden  had,  or  a  majority  over 
the  previous  successful  candidate,  Gen.  Grant  in 
1868,  of  1,287,128.  Nor  can  it  often  happen  that  three 
if  not  four  rock-ribbed  Democratic  States  have  got 
to  be  practically  disfranchised  to  prevent  either  of 
them  from  eivinor  even  one  sino^le  vote — all  that  was 
wanting-  from  either  one  of  them — to  insure  Mr.  Til- 
den's  election. 

It  has  been  wisely  said  that  no  one  ever  steals  or 
lies  only  once. 

The  virtue  of  public  bodies,  like  the  virtue  of  indi- 
viduals, is  liable  to  fluctuate  with  the  temptations  to 
which  it  is  exposed.  Unhappily  the  number  is  not  so 
larp-e  as  one  could  wish  of  those  who  make  them- 
selves  very  active  in  politics  anywhere,  who  are  not 
ready  to  reason  like  the  tyrant  of  Thebes  as  reported 
by  perhaps  the  greatest  of  Attic  tragedians  : 

Be  just,  unless  a  Kingdom  tempts  to  usurpation. 
For  that,  Sovereignty  only  is  adequate  temptation. 

Is  the  American  bar,  is  the  Supreme  Court  as  a 
body,  are  the  American  people  willing  to  accept  these 
lines  of  the  Theban  tyrant  as  defining  the  standard  of 
judicial  ethics  ruling  at  Washington  to-day  ?  And  if 
not,  what  evidence  have  we,  were  a  count  of  elec- 
toral votes  to  come  off  in  January  next,  that  the  same 
official  bodies  would  not  go  through  the  same  farce 
and  plant  the  Administration  candidate  in  the  White 
House  with  a  like  indifference  to  their  oaths  of  office, 
to  the  provisions  of  the  Constitution  and  to  the  rights 
of  the   people,  as  in   1877?     When   rogues  walk   in 
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procession,  says  an  Italian  proverb,  the  Devil  always 
carries  the  cross. 

What  has  the  Supreme  Court  said  or  done  ;  what 
has  the  Republican  party  said  or  done  ;  what  has  the 
American  bar,  usually  so  wisely  attentive  to  the 
selection  of  suitable  candidates  for  the  bench,  said  or 
done  in  the  way  of  protestation  against  this  prostitu- 
tion of  the  Supreme  Court  to  the  basest  imaginable  be- 
hests of  partisanship  ?  Nothing,  absolutely  nothing 
to  make  it  in  the  slightest  degree  a  surprise  to  the 
world  if,  the  opportunity  occurring,  the  same  devices 
for  the  usurpation  of  the  Presidency  were  resorted  to 
as  were  so  successful,  and  with  impunity,  in  1877. 

Now,  my  learned  friend,  you  are  one  of  the  most 
conspicuous  members  of  the  American  bar.  From 
its  organization  you  have  been  prominent  in  the 
councils  of  the  Republican  party.  You  are  an  officer 
of  the  Supreme  Court  of  the  United  States,  and  no 
other  officer  of  that  tribunal  is  more  justly  esteemed 
nor  more  extensively  and  cordially  admired.  You 
occupy  with  distinction  a  position  at  the  present  mo- 
ment like  Saul  in  Israel,  a  head  and  shoulders  above 
the  great  body  of  your  countrymen.  Are  you  willing 
that  the  crime  of  '76  shall  be  stereotyped  as  a  prece- 
dent into  the  history  of  the  Republican  party,  into 
the  history  of  the  American  bar,  into  the  history  of 
the  Supreme  Court  of  the  United  States,  and  that  no 
record  shall  be  made  of  your  having  washed  your 
hands,  and  the  hands  of  those  of  your  party  and  pro- 
fession for  whom  you  are  at  liberty  to  speak,  of  any 
responsibility  for  it  ? 
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No  neglected  opportunity  ever  returns  to  any  of  us. 
Consider  the  words  of  Mordecai  to  his  royal  niece, 
who  had  access  to  the  king's  ear  but  hesitated  to  avail 
herself  of  it  in  behalf  of  her  people  : 

"  Think  not  with  thyself  that  thou  shalt  escape  in 
the  kings  house,  mo7^e  than  all  the  yews. 

''For  if  thou  altogether  holdest  thy  peace  at  this 
time,  then  shall  there  enlargement  and  deliverance 
arise  to  the  Jews  from,  another  place ;  but  thou  and 
thy  father  s  hottse  shall  be  destroyed :  and  who  know- 
eth  whether  thou  art  come  to  the  kingdom  for  such 
a  tim,e  as  this  f  " 

Yours  faithfully, 

John  Bigelow. 
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